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CLIMATE CHANGE LITIGATION AND HUMAN RIGHTS?

Introduction:

Climate change is one of the most contentious issues faced by the present generation.
Scientists across the world are working towards mitigating climate change impacts and
creating awareness among people on the causes and adverse effects of climate change.? The
Intergovernmental Panel on Climate Change (IPCC) states that “most of the observed
increase in global average temperatures since the mid-20th century is very likely due to the
observed increase in anthropogenic [greenhouse gas] concentrations.”?

The adverse effect of climate change has had an impact on governments, citizens and
ecology. Studies indicate that cities such as New York, Mumbai, and Shanghai will be at the
risk of submerging by the end of the century on the account of rise in sea levels caused by
global warming.* Kiribati Island in the Pacific is already bearing the brunt of rising sea level.
The inhabitants of the island are at risk of losing their land as rise in ocean levels have
engulfed the beaches. This has threatened their livelihood and ecology.®

In the last few decades, there has been a growth of national and international
responses to climate change in terms of international covenants, laws and policies. These
laws have vested rights on the citizen and imposed correlative duties on the state. Many
citizens have turned towards judiciary for redressal of climate change issues through law-
suits/petitions which are referred as ‘climate change litigation’.® The failure of the state in its
duty so imposed under the law, inter alia, has been the subject-matter of ‘climate change
litigation.’
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The objective of ‘climate change litigation’ is attribution of liability on persons or
entities responsible for greenhouse gas emissions that contribute to climate change in a
significant manner. This exercise involves the following process, first, the plaintiff has to
establish her standing in the case. Second, the defendant should be a party appropriate to seek
redressal and last, there must be an appropriate forum before which an action can be
brought.” These issues are pertinent where redressal is sought through law-suits, which have
a technical character depending upon the civil procedural laws of various states. Various
countries such as India and Pakistan have a unique method of Public Interest Litigation,
where the requirement of ‘standing’ has been relaxed. In many jurisdictions, climate change
litigation is still at a nascent stage.

The international response of creation of treaties has a more recognizable appeal since
it allows states to formulate a system that makes the most effective incentives for decreasing
greenhouse gases, while factoring in the differences in local capacity and economic
development, international equity, and other factors.®

At the international level, climate change has posed a difficult policy problem. There
are three major problem that the community at large faces.°First, it is difficult to track
climate change over time. Second, the people who are in the best position to address and
mitigate the problem of climate change are the primary contributors of greenhouse emissions.
Unless the global community incentivises these actors to reduce their emission, it would
become difficult to arrive at a solution. The final problem of the international community is
regarding legal jurisdiction. There is no central authority or body which has the power to
address climate change issues, given the global scope of the problem.

Litigations are important techniques which can be used to compel policymakers and
other stake holders to comply with effective means to implement climate change mitigation

and adaption methods.'%The states are mandated under Paris Agreement (2015) to lay down
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certain norms for mitigation of climate change and reduction of greenhouse gases to arrest
global warming within 2 degrees Celsius.'' The Paris Agreement was the first ratified
instrument which dealt with an international action plan to reduce greenhouse gas emissions.
Post the Paris accord, courts in various jurisdictions have ordered governments to act on
climate change regulations.

The Sabin Center for Climate Change in the United States has reported that climate
change litigation is prevalent in at least twenty-four countries. There have been at least 654
cases filed in the U.S. alone and at least 230 cases in all the other countries combined.'? The
emergence of climate change litigation should be addressed not only from an economic and
political perspective, but also from a human rights perspective.

Given the scale of the effect of climate change on human beings, the recent climate
summit has not addressed issues concerning human right violations. This perspective is
significant because climate change causes human right violations. There are many
communities who are already experiencing the adverse effects of climate change, yet few
remedies are available to them.*3,

Rachel Baird, in her article titled ‘The Impact of Climate Change on Minorities and
Indigenous Peoples’,** outlines the impact of climate change on minorities and indigenous
people. These people do not have the ability to influence governments’ policies for
combating and adapting to climate change. The laws governing climate change must cater to
the society as a whole and should not merely look into the environmental aspects.

Climate change is a phenomenon that demands collective responsibility®® and climate
change litigation should be inclined on the lines of society being a subset of nature rather than

being solely technical in its dealings. It is generally argued that there are two styles in climate
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change litigation- Mitigation and/or Adaptation.’® The reason why one cannot particularly
choose between the two is simply because there are various issues under the broad umbrella
of climate change. Mitigation mainly aims at reducing reverberations of any further human
interference with the environment and “stabilize greenhouse gas levels in a timeframe
sufficient to allow ecosystems to adapt naturally to climate change, ensure that food
production is not threatened and to enable economic development to proceed in a sustainable
manner.”!” Adaptation is accepting the environment as it is, due to irreversible damage, and
taking measures to avoid potential vulnerability in the future in cases of sea-level

encroachment or extreme weather conditions.!®

Climate Change Litigation in the United States of America and the Asia Pacific
Courts in the Asia-Pacific region are adjudicating a number of disputes related to
climate change mitigation and adaptation efforts. These efforts can be seen in some of the

countries like Australia, China, Philippines, Pakistan and India.

Climate Change litigation in the United States of America

The Supreme Court delivered a landmark decision in Massachusetts v. Environmental
Protection Agency'®where the Environmental Protection Agency was taken to court for not
regulating greenhouse gas emission (GHG) from motor vehicles under the Clean Air Act,
1963. A group of private citizens petitioned the Environmental Protection Agency that certain
green-house gases which emanate out of motor vehicles should be subject to regulation. The
petition was declined stating that its mandate did not include issuing mandatory regulation to
address global warming changes and even if it did have that jurisdiction it would not do
because there is established causal link between greenhouse gases and increase in global
temperatures, impairment of President’s ability to negotiate with developing countries to
reduce emission, and existence of programmes of executive branch of the government to

address global warming.
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The court held that these regulations of greenhouse gases are clearly within the remit
of the agency and further, any denial of petition on the grounds of such as those above are not
relevant considerations for response of a petition, the relevant consideration under the statue
is whether air pollutants or air pollution endangers public health and welfare and remanded
the matter to EPA for re-consideration. If there is profound confusion in the scientific
community about the evidence to assert a claim regarding the contribution of emission to
global warming, it must say so, which the court noted it had not.

From the point of view of pre-empting climate change litigation on the basis of
federal common law of public nuisance as a ground for relief against defendants engaged in
emission of greenhouse gases, in a lawsuit against power companies, the Supreme Court
stated that presence of a statutory authority under Environment Protection Act, and Clean Air
Act displaced the federal common law right to seek abatement of greenhouse emission
emanating from fossil fuel based power companies (in this case) or more generally
greenhouse emitters.?’ That is, a plaintiff cannot file a lawsuit against an entity seeking it to
prohibit emission of greenhouse gases on the ground of public nuisance. The recourse would
be to petition the Environment Protection Agency.

The approach discernible in the case above is vastly different from the approach on
this side of the pacific in India and in Pakistan. The court plainly steers clear of ordering any
directive for the mitigation of climate change itself. It acknowledges and recognises that it
lacks the expertise to undertake that exercise, it is only undertaken by the appropriate
statutory authority. The only extent of intervention permissible is when the statutory authority
itself while exercising its scientific judgement failed to consider grounds otherwise relevant.
In a significant case currently being argued in the District Court of the State of Oregon,?! the
plaintiffs have filed a lawsuit seeking declaration that the defendant reduce the emission in
the atmosphere of carbon dioxide. There are three bases for the relief as requested. First,
violation of the due process clause on account of unchecked use of fossil fuels. Second, inter-
generational equity, i.e., denial of the fundamental rights which were afforded by the past and
the present generation; and finally, failure of the defendant to fulfil the obligations under the
public trust doctrine. The public trust doctrine subsumes the duty of the government to
safeguard natural resources for use by the public. The defendant sought to dismiss the lawsuit

prior to the stage of the trial, however, the trial court refused the request of dismissal. At this
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stage, the order of refusal to dismiss the law-suit has been appealed and pending before Ninth

Circuit Court of Appeal.

Australian Climate Change Litigation

In Australia, climate change litigation has generally been in the domain of challenging
public infrastructure projects which pose a threat to the environment. Climate Action
Network Australia (CANA) was a programme which was launched by climate change
enthusiasts who came forward to fight climate change through climate change litigations. In
2003, a program called Australian Climate Justice brought various activists, lawyers and
scientists who aimed at imposing liability on perpetrators of climate change.??

The Hazelwood case? in Victoria, which was the first climate change litigation case
filed in Australia, was brought by CANA and three other environment agencies. The courts
directed the coal mine company to submit a detailed report of the assessment of greenhouse
gas emissions from burning of coal even though it was not directly related to the application
of setting up the mining project.

In one such case, >* a thermal power plant applied for development of coal mines
necessary for its operational purpose. This development was opposed by the environment
activists. The government stated that there would be an exclusion of consideration of the
greenhouse gases in its Environment Impact Assessment. This exclusion was challenged in
court. The statutory requirement was that relevant factors be taken into consideration while
considering such an application. The court giving a broad interpretation to the relevant factors
stated that the objects of the act were maintain ecological processes and balancing in the
present and future interest of all citizens. The intergenerational effects of climate change on
the account of burning of coal was an important and relevant consideration and therefore, the
greenhouse effects must be factored in. Despite taking this into consideration pursuant to the
court order, the government gave go ahead to the industrial activity.

In a similar case, in an application for setting up of coal mines for supply to power
plant and overseas supply, some factors were deemed relevant for Environment Impact
Assessment on the basis of the industry standard developed by World Business Council for

Sustainable Development and World Resources Institute (WBCSDWR). These factors were
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direct greenhouse emission from the sources controlled by the applicant, emission emanating
from the generation of electricity and emissions from other indirect sources, which was an
optional category in the WBCSDWR. The last factor was excluded and therefore, burning of
coal by third parties outside the scope of control of the applicant would not be relevant
consideration for EIA.

The court held that this excluded factor was an important consideration for the
purpose of EIA. The EIA would be done keeping in mind the principles of precaution and
inter-generational equity. There should be all relevant information available to the decision
maker as to enable him to take measures to prevent degradation of the environment. A
quantification of the effects of greenhouse gases and its contribution to climate change was
required to be done in the EIA. The fact that it was not possible to make such a quantification
with certainty did not preclude the attempt of such an exercise.

Lastly, in a similar case,? the challenge was taken the decision of the minister of the
federal government to dispense with the requirement of the Environment Impact Assessment
for a coal-based project. There was no mandatory requirement of EIA under the federal law
unless it concerned with matters of national environment significance, unlike in the state law
in the previous two cases. So, mere greenhouse emissions and its contribution to climate
change is not a sufficient factor to trigger the requirement of EIA. The court upheld the
decision of the minister, while noting such climate change factors were taken into
consideration while granting permission for the project, but no extensive study was done to
determine the impact of the project on climate change.

The courts have within the limited scope of judicial review, where the scrutiny is
circumscribed to examining the manner of exercise of power, forced the executive to
undertake certain considerations for the purpose of Environment Impact Assessment, which
may have potential impact on the climate. This judicial review is possible when there is an
enabling statutory provision mandating that certain factors be taken into consideration while
either granting permits or environment impact assessment for projects with potential impact

on climate change.

Climate Change Litigation in China
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China is presently one the world’s leading Green House Gas (GHG) emitters. China’s
GHG emissions have grown rapidly over the years.?” The National Climate Change Program,
released in June 2007, documented for the first time a slew of adverse impacts of climate
change.?®

China’s outlook on climate policies are rather paradoxical. On one hand, at the
international level, China seems reluctant to ratify many policies relating to carbon emissions.
On the other hand, the judiciary in China has given impetus to addressing the issue of climate
change through environmental public interest litigation. In the 1990’s, there was a shift in the
government’s attitude towards climate change policies. These considerations were included
in the broader purview of economic development, as is seen in the 13th Five Year Plan for
Economic and Social Development of the People’s Republic of China in part X “Ecosystems
and the environment”.%

China also faces the challenge of severe environmental pollution which includes
massive levels of soot, domestic air pollution, smog and more which are affecting the health
of the people. The Environment Protection Law of 2015 opened the doors to Public Interest
Litigation in China. Upon the enactment of this legislation, more than 100 cases of PILs were
brought by NGOs in less than 2 years.*® This legislation was China’s way of taking a step
forward in attempting to solve environmental problems and effectively handling the issue of
Climate Change caused by these environmental problems. Overall, China does have a long
way to go with regard to climate change litigation considering the magnitude of
environmental pollution that occurs in the country. The government needs to recognize the

causes of climate change and tackle them with the aim of sustainable development.

Climate Change Litigation in Philippines
Philippines is an island country ranked third in risk with respect to impacts caused by

climate change. It is the need of the hour not only for the country and its government but also
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the international community to address the human right violations caused by climate change
in Philippines and the small island nations in the Asia Pacific.

According to Article 1I, section 16 of the Philippines Constitution, right to life
includes ‘right to a balanced and healthful ecology in accord to the rhythm and harmony of
nature.”3! This right provides a right to a clean environment to its citizens. On April 29, 2010,
Chief Justice Puno of Philippines Supreme Court initiated the Rules of Procedure for
Environmental Cases which included the writ of Kalikasan which is a legal remedy to protect
the rights laid down under Article 1, Section 16 of the Constitution.

The first case in Philippines using the Writ of Kalikasan was the Global Legal Action
on Climate v. the Philippines Government (2010), wherein the petitioner was advocating for
an effective climate change adaptation measure within the existing legislations.®? The main
contention in this case was that the biggest emitters had violated the human rights of
Filipinos. Climate change litigation should not only aim at mitigating climate change but also
ensure climate justice is achieved.

In Philippines, a human rights-based approach towards climate change has been
adopted. The Commission of Human Rights is mandated “to conduct investigations on
human rights violations against marginalised and vulnerable sectors of the society, involving
civil and political rights.” In 2015, there was a petition requesting investigation of the
responsibility of the *“carbon majors” for human rights violation or threats of violation
resulting from the impacts of climate change.®® The petition alleged that the production of
fossil fuels by carbon majors have been responsible for large amounts of greenhouse gases.
These gases cause climate change and ocean acidification. This has violated the human rights
of the Filipino people and an investigation is underway. This is a one of its kind investigation
into activities of corporations which have resulted in the emissions of greenhouses gases
contributing to the phenomenon of climate change. Usually, most climate change related
litigation is directed against government for its inaction in addressing climate change.

Climate Change Litigation in Pakistan
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The Lahore High Court Green bench in 2015 in the case of Leghari v. Republic of
Pakistan®*,outlines the attempt of the judiciary to deal with the issue of climate change. The
petitioner filed a Public Interest Litigation stating that the government had failed to
implement the National Climate Change Policy 2012 and the Framework for Implementation
of Climate Change Policy (2014 — 2030) which “Offends the fundamental rights of the
citizens which need to be safeguarded.”” The court noted that no action had been taken on the
part of the government pursuant to these policies. It directed formation of a commission
under its direction to facilitate the implementation of the policy.

The basis of the order was “Fundamental rights, the right to life which includes the
right to healthy and clean environment and right to human dignity read with constitutional
principle of democracy, equality, social, economic, and political justice include within its
ambit and commitment the international environmental principles of sustainable
development, precautionary principle, environmental impact assessment, inter and intra-
generational equity and public trust doctrine.” It mooted a transformation from Environment
Justice, which is limited and localised, to Climate Change Justice. According to the court, the
aforementioned rights provided sufficient basis for the court to address and monitor the
response of the government.

It is discernible that the approach in this particular case is not very different from the
approach of the Indian judiciary, where the judiciary directed the State to act on its own
policy and form its own mechanism to monitor the implementation of that policy. The
government has demonstrated a cavalier approach in its efforts towards addressing global
warming concerns, and therefore, the courts have had to intervene for the purpose of
mitigation, even though such steps may clearly at times, strictly speaking, violate the
principle of separation of powers between the judiciary and the executive.

Climate Change litigation in India:

In India, there is a dedicated judicial forum, National Green Tribunal (hereafter called
the ‘tribunal’), with jurisdiction to adjudicate cases with “substantial question relating to
environment (including enforcement of any legal right relating to environment)” and for

enforcement of legislations mentioned in Schedule 1.*® The adjudication must be on the basis
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of “principles ofsustainable development, the precautionary principle, and the polluter pay
principle.”® Additionally, there is a strong tradition of judicial activism, where judiciary
(constitutional courts such as various High Courts and Supreme Court) has, under public
interest litigation, ordered directive for protection of the environment. The courts have,
mostly, demonstrated a level of responsiveness and alacrity while dealing with issues related
to the environment.®’

The Supreme Court has addressed climate change concerns in at least two ways —
examining international standards for policy purpose, and ordering studies of environmental
impact of the public projects. In Karnataka Industrial Areas Development Board v. Sri C.
Kenchappa,38a number farmers and agriculturist, whose land hand been acquired by the
government, filed a petition restraining the government from converting their land for
industrial purpose. The Supreme Court, among other pressing environmental concerns have
taken note of climate change concern. The court ordered authorities to appropriately study the
adverse impact of the project on the environment and impact on ozone depletion and climate.
In Manushi Sangthan, Delhi v. Govt. Of Delhi,**the issue pertained to the limit set on the
issue of cycle rickshaw licence by the Delhi Municipal Corporation. Among other things the
argument put forward by the petitioners was that the IPPC’S Fourth Assessment Report, 2007
had laid down that policies of countries should be in such a manner as to encourage use of
fuel-efficient vehicles, which was inclusive of cycle rickshaws. The Court in the instant case
held “the limit imposed by the Delhi Municipal Corporation to be arbitrary, and ordered a
more detailed study on urban transportation options.”” This demonstrates that even the
judiciary is looking at international standards set for mitigation of climate change.

In one instance, the tribunal took cognisance of the degradation of the ecology of
Rohtang Pass and the effect on the glaciers of serious emissions and traffic hazards.*® The
court invoked the doctrine of public trust, imposing obligation on both the State and the
public to maintain the natural environment for the subsequent generation. It also took judicial
notice of “degradation of environment and ecology of the eco-sensitive area.”*! The
government had repeatedly given assurances, which the tribunal found lacking in practical

3 Sec. 20, National Green Tribunal Act, 2010.
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enforcement. Subsequently, it passed a series orders prohibiting activities which had adverse
impact on the environment such as operationalisation of CNG and electric buses, regulation
of tourism activities, et cetera.

In coal based electricity industries, an attempt has been made to force the thermal
power plants to use coal with only a certain level of ash content for the purpose of mitigating
the emission levels.*? There were existing notifications which mandated the use of coal with
ash content lower than thirty-four percent.** However, the tribunal was dismayed with non-
enforcement of the notification, noted a lack of existence of proper enforcement mechanism
and directed the State and Central Pollution Control Board to upgrade the scientific, technical
and infrastructural man-power for effective implementation of the notification.

Lastly, in this case, the contribution of a gaseous substance (HFC 23) to climate
change was disputed, which is in relative terms 14,800 times more potent in causing climate
change than carbon dioxide.** However, there existed a dispute whether it was a pollutant.
No study had been conducted to determine its impact on air toxicity. Though there was an
international framework to phase out this gaseous substance, at domestic level no regulation
had been formed. The tribunal ordered a comprehensive plan to study the effects of HFC 23
as a pollutant and its extent of contribution to global warming.

In another instance, even though no substantial result accrued out of the case, the
NGT was petitioned requesting various states to put on record material to demonstrate
compliance with National Action Plan on Climate Change.* It further sought to direct the
states to not act in contravention with the plan and come up with a state plan akin to National
Action Plan on Climate Change. The tribunal ordered the states to draft such plans
expeditiously. However, since there was no specific allegation regarding the violation of the
plan, it granted liberty to make such allegations for such violations in future applications with
the tribunal.

In an ongoing case, the NGT has been petitioned to direct the Union of India to
undertake “effective, science-based action to reduce and minimize the adverse impacts of
climate change in the country” invoking principles of sustainable development, precautionary
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principle, public trust doctrine and inter-generational equity principle.*® No orders have been
passed yet.

In the decided cases discussed above, two points emerge. First, judicial notice of fact
of climate change. This development is significant since the factum of climate change would
not require to be proved because “no fact on which the Court will take judicial notice need be
proved.”*" It would provide the needed impetus and remove the evidentiary bottleneck for
climate change litigation. Second, the tool of ad-hoc directives to the state to implement
measures for mitigation of climate change. These directives manifest the statutory mandate to
apply precautionary principle, where the state formulates regulations for mitigation of climate
change. However, a deterrent based approach, polluter pay principle, has been largely
ignored, which would involve identification of the delinquents for the purpose of imposing
punitive sanctions.

Lavanya Rajamani in her working paper titled ‘Rights Based Climate Litigation in the
Indian Courts: Potential, Prospects & Potential Problems’ “8in an in-depth study of climate
related claims in India through cases that have been addressed by the Judiciary classifies the
cases into three categories namely,

“cases in which petitioners raise climate concerns, among others, to
challenge what they perceive as ill informed decision making on
environmental matters; cases in which respondents raise climate
concerns, among others, to justify, in the face of a challenge, what they
perceive as environmentally sound decision making; and cases in which
judges appear of their own volition to refer to climate concerns, albeit in
passing and as obiter, as one among the reasons for their decision.””*°

Litigants have started realising the lacunas in the existing governmental policies
to protect individual rights vis-a vis climate change and its effects. Courts in India need

to revisit the provisions of laws to incorporate climate change aspects.

Human rights approach to climate change litigation
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The World Health Organization reported that climate change will cost health centres
across the world an estimated two to four billion dollars a year by 2030 with children being
the most affected stakeholders.®® Advocates who have adapted the mechanism of human
rights in considering climate change have, in part, categorized the need to respond to climate
change as a moral guide. Human rights promote human development without curtailing once
liberty.®* Climate change litigation is not just limited to health concerns but to provide for
other viable options to deal with climate related problems. Sweden and Finland have adopted
laws which encourage climate refugees and sustainable development. This will address
various issues pertaining to climate change litigation.>2

Integrating climate change and human rights have become more important in the
recent years. The United Nations Human Rights Council issued a resolution on March 2008,
which stated that “climate change poses an immediate and far-reaching threat to people and
communities around the world and has implications for the full enjoyment of human rights™.
The Office of the High Commissioner on Human Rights (OHCHR) was asked by the Council
to study the correlation between climate change and human rights, further the report was to
be submitted to the council within a year. The Council also stated “that human rights
obligations and commitments have the potential to inform and strengthen international and
national policy making in the area of climate change, promoting policy coherence, legitimacy
and sustainable outcomes”, and asked the body to conduct continuous studies and debate
upon the correlation between human rights and climate change.>?

Various international human rights instruments including the Universal Declaration of
Human Rights and the International Covenant on Civil and Political Rights ensure that the
States guarantee remedies that are effective in cases of human right violations. It has been
reported by the high commission of human rights that climate change has adversely affected

millions of people and their survival is at stake.>* There should be some legal recourse to
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these affected victims. States should bring about a legal mechanism to ensure the basic
human rights of its citizens are protected and the State should also impose penalties on
greenhouse emitters who have violated the rights of innocent people, community and other
stake holders.>®

From the era of the Industrial Revolution, humans have been involved in emitting
greenhouse gases that have had adverse impacts on climate change vis-a-vis sea levels,
temperature, precipitation and storm intensity. Climate justice helps in framing global
warming issues with respect to ethics and politics, rather than viewing it as a mere

environmental concern.

Emerging trends in climate change litigation

There is a rise in the number of cases pertaining to people who seek a refuge in other
countries or regions owing to the effects of climate change. The term “climate refugee” is
occasionally used in news reports and advocacy documents, but there has been some
difficulty in its applicability in a legal or practical sense.®® The legal definition of refugee laid
down under the U.N. Refugee Convention does not include migrants displaced solely by
changes to their environment.®’

The international conventions on refugees include the 1951 Convention on the Status
of Refugees and the 1967 Optional Protocol on status of the refugees. The 1951 Convention
deals with the definition of the refugees and their rights. It defines a refugee as, “an
individual who is outside his or her country of nationality or habitual residence who is
unable or unwilling to return due to a well-founded fear of persecution based on his or her
race, religion, nationality, political opinion, or membership in a particular social group,” in
Article 1(A) (2). The Convention is followed even now because of its highly persuasive
text.%8

The present governing international laws, particularly the 1951 Convention on the

Status of refugees and the 1967 Optional Protocol on the status of the refugees were drafted
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at a time when the consequences of environmental disasters were unknown. Thus the usage
of the word “climate refugee” is a quasi-definitional description which cannot be enforced in
law by any international treaty, convention or law. It is believed by many experts that the
1998 Guiding Principles on Internal Displacement gives protection to people who are forced
to move within their borders. People who are displaced internally are called internally
displaced persons (IDPs) and are given protection under the international humanitarian law of
1998 Guiding Principles, but it does not consider the people who cross the international
borders for causes other than persecution.>

There is neither any concrete definition or international recognition of climate
refugees, nor any accurate numerical figures of the displaced population. Some countries
consider these refugees as migrants and some consider them as undocumented immigrants
while others don’t recognise them at all.

Climate change refugee litigation is prevalent in New Zealand. There are numerous
instances where the immigrants outstayed their permit and raised climate change as a ground
for protection against deportation or have sought refugee status on the account of climate
change in the home country. However, so far, neither of these grounds has been successfully
pleaded.

In one case, ® the apex court refused to accord refugee status to the appellant, who
came to NZ from Kiribati, where he had been residing even post expiry of his permit. He had
applied for a refugee status stating that there has been a constant rise of sea levels in his
hometown — Kiribati, as a consequence of climate change. In the particular facts of the case,
the court stated that the appellant, if returned to his hometown, will not face any serious
harm. No evidence was adduced to demonstrate that the government of Kiribati was not
taking any steps to mitigate climate change. However, the court stated that the ruling in this
case did not mean persons affected by environmental degradation as a result of climate
change could not be extended refugee status at all.

In another case, the petitioner sought protection from deportation to Tauvalu on the
ground of, inter alia, “risk of suffering adverse impacts of climate change.”®! The standard

for receiving protection was exceptional circumstance of humanitarian nature. The court
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noted that even though generally climate change is a broad humanitarian concern, however,
to seek protection on that ground required to demonstrate that the concern must unduly and
harshly affect the petitioner so seeking protection from deportation, which had not been
established.

The Paris Agreement, 2015, is a historic agreement which has been approved by
many countries all around the world. This agreement has recognised that climate change is an
important occurrence that must be tackled world-wide.%? This agreement does not take into
account the issues of “climate refugees” as such. In view of this agreement, the European
Parliament calls for a humanitarian approach to these refugees. It also insists upon the need
for developing and developed country to come together to tackle climate changes.

With climate change as a global issue on a large magnitude, a need arises to create a
sense of collective responsibility. Laws and conventions are made for the society. In a rapidly
evolving society, these laws and conventions ought to be altered and amended to cater to the
need of the hour. While provisions have already been made on who a refugee is and what
rights and protection are to be provided under the 1951 Convention on status of refugees and
the 1967 Optional Protocol, amendments ought to be made widening the scope of refugees by
incorporating environmental/climate refugees into the aforementioned statutes.

Climate change has an intense impact on a wide range of human rights, such as the
right to life, self-determination, food, health, water and sanitation, and housing. The human
rights framework also requires that global efforts to mitigate and adapt to climate change
should be guided by relevant human rights norms and principles, including the rights to
participation and information, transparency, accountability, equity, and non- discrimination.
Inevitably, climate change is a human rights issue and any solution cannot be devoid of the
human rights framework.%® Climate change litigation provides a tool that can be used to

shape climate policy and to seek redress from climate-related injuries.

Conclusion:
All around the world, there has been a rise in trend of entities taking their
governments to court over policies in addressing climate change related concerns. These

actions have taken different forms ranging from the traditionally judicial review of the
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actions of the government where it is mandated to examine environment related factors when
granting permit, where relevant factors were not factored in; to the court issuing directives for
implementing measures for climate change mitigation and stepping out of the mould of mere
adjudication of disputes. While, such directives may not fit well with the notion of separation
of powers, these have usually been last resorts of the court manifesting its frustration over
lack of initiatives undertaken by the executive and to some extent justifying such efforts.
Interestingly, climate change has also permeated immigration law, where climate change in
the home country has been taken up as a ground for protection against deportation and
seeking refugee status.

There are two accepted methods proposed by climate advocates to deal with Climate
Change. The first method is through treaties and conventions, and the second mechanism is a
newer, more innovative and efficient method to deal with climate change, known as Climate
Change Litigation. In order to gauge the importance of focussing on Climate Change
Litigation as a tool to curb climate change, it is required to define the term Climate Change
Litigation. Climate change litigation aims at ensuring that ‘communities, individuals and
governments have procedural and legal rights in substantive amount to enjoy a clean, safe,
sustainable, and healthy environment, and the means to take recourse legally when this right
has been infringed, within their legal framework, legislations and statutes, and wherever
necessary at a regional, national, and international level.”%

Climate change litigation can be brought within the ambit of various legislative
frameworks such as international law, constitutional provisions, statutes, or common law. In
certain cases, a combination of these laws would be required for providing legal basis for the
litigants. The citizens can sue the regulators for any instance of non-compliance on the
climate change mitigation commitments where the statute has authorized them to do so. In
the Asia Pacific countries, courts need to ensure that climate litigants are provided with
remedies which are not only based on mitigating climate change, but which also must ensure
that human rights are protected. Where the government and policy makers fail in addressing
the issues arising from the impact of climate change, the courts should impose liability on

emitters of greenhouse gases to protect the interests of the affected parties. Therefore, the
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policy makers, the courts and the regulators need to work in tandem in order to ensure that

climate justice is rendered.
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